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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRIAN EUGENE WURTZ, SR.,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45978
ADA COUNTY NO. CR01-17-17776
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Brian Eugene Wurtz, Sr., (hereinafter, Mr. Wurtz) pled
guilty to one count of felony DUI. He received a unified sentence of twenty years, with eight
years fixed. On appeal, Mr. Wurtz contends that this sentence represents an abuse of the district
court’s discretion, as it is excessive given any view of the facts. He further contends that the
district court abused its discretion in failing to reduce his sentence in light of the additional
information submitted in conjunction with his Idaho Criminal Rule 35 (hereinafter, Rule 35)
motion.
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This Reply Brief is necessary to correct the State’s erroneous assertion that Mr. Wurtz
submitted no new or additional information in support of his Rule 35 motion.

Statement of the Facts and Course of Proceedings
The facts have previously been set forth in Mr. Wurtz’s Appellant’s Brief and will not be
repeated herein.

ISSUES
I.

Did the district court abuse its discretion when it imposed a unified sentence of twenty
years, with eight years fixed, upon Mr. Wurtz following his plea of guilty to felony
DUI?1

II.

Did the district court abuse its discretion when it denied Mr. Wurtz’s Idaho Criminal
Rule 35 Motion?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Wurtz’s Rule 35 Motion For A
Sentence Reduction In Light Of The New Information Offered In Support Of His Rule 35
Motion
The State claims that Mr. Wurtz did not provide “new or additional information” in
support of his Rule 35 motion for leniency. (Resp. Br., p.5.) This is patently untrue. In support
of his motion for a sentence reduction, Mr. Wurtz submitted information detailing his
probation/rehabilitation plan for his treatment, living situation, and employment in the
community. (Tr., p.40, Ls.3-21; R., p.83.) Mr. Wurtz was sentenced on January 8, 2018; his
handwritten information regarding his seven-day plan is dated January 9, 2018, thus the letter
itself qualifies as “new or additional information.” (R., p.83.) In the letter, he provides new
information about his employment goals—he intends to obtain a “counter” job and hopes to
1

Mr. Wurtz’s arguments regarding the excessiveness of his sentence were fully set out in his
Appellant’s Brief and will not be reiterated herein.
2

return to school to further his career as a mechanic. (R., p.83.) Mr. Wurtz wanted the court to
know of his new plan to start an antique auto repair shop and to promote an auto racetrack.
(R., p.83.) However, Mr. Wurtz was cognizant that his goals may take a while to achieve, so he
was also willing to work for Boise Parks & Rec or perform day labor until he could find
something more permanent. (R. p.83.) All of this information is new or additional information
since Mr. Wurtz’s sentencing hearing.

It demonstrates Mr. Wurtz’s rehabilitative potential

where he has realistic plans for further employment and is goal-oriented, with a practical
approach to reaching his ultimate goals.
In light of the new and additional information submitted by Mr. Wurtz’s in support of his
motion for leniency, the district court should have reduced his sentence.

CONCLUSION
Mr. Wurtz respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the order denying his Rule 35 motion be vacated and
the case remanded to the district court for further proceedings.
DATED this 23rd day of January, 2019.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender
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